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STATE OF CALIFORNIA Public Utilities Commission
San Francisco

Memorandum
Date: May 2, 2005

To: The Commission
(Meeting of May 5, 2005)

From: Delaney L. Hunter, Director
Office of Governmental Affairs (OGA) — Sacramento

Subject: SB 204 (Bowen) Public Utilities Commission: State Energy
Resources Conservation and Development Commission:
memberships
As Amended April 18, 2005

LEGISLATIVE SUBCOMMITTEE RECOMMENDATION: Oppose

SUMMARY: This bill sets up strict conflict of interest rules for CPUC and CEC
Commissioners, including limiting the pre-Commission and post-Commission
employment.

DIGEST: Existing law prohibits members of the California Public Utilities Commission
(CPUC) from holding an official relationship with, or having a financial interest in, any
person or corporation subject to CPUC regulation. Existing law prohibits members of
the CPUC from holding an official relation to, or having a financial interest in, a person
or corporation subject to regulation by the CPUC. Existing law provides that if a
member of the CPUC acquires a financial interest in a corporation or person subject to
regulation by the CPUC other than voluntarily, his or her office becomes vacant unless
within a reasonable time he or she divests the financial interest. Existing law requires
the CPUC, by February 28, 1998, to adopt an updated Conflict of Interest Code and
Statement of Incompatible Activities.

This bill would additionally preclude membership on the CPUC by any person who,
during the 2 years preceding appointment, received a substantial portion of his or her
income from any person or corporation subject to CPUC regulation. The bill would
prohibit CPUC members from being employed by a person or corporation subject to
CPUC regulation, while a member of the CPUC or within 2 years thereafter. The bill
would prohibit CPUC members from holding any other public office or position. The bill
would require CPUC members to comply with provisions governing conflicts of interest
of officers and employees appointed within the state civil service. The bill would prohibit
members and employees of the CPUC from participating personally and substantially in
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matters in which the person knows that the person, his or her spouse or minor child,
partner, any organization he or she serves or has served as an officer, director, trustee,
partner, or employee has a direct or indirect financial interest or has had such an
interest during the two years prior to his or her appointment as a member of the

CPUC. The bill would prohibit any person who is a partner, employer, or employee of a
member or employee of the CPUC from acting as an attorney, agent, or employee for
any person other than the state in connection with any matter in which the CPUC is a
party or has a direct and substantial interest.

The bill would make a violation of these provisions a felony, subject to fine or
imprisonment. By creating a new crime, the bill would impose a state-mandated local
program.

This bill would provide that if a member of the CPUC acquires or maintains a financial
interest in a person or corporation and knows or should know the person or corporation
is subject to regulation by the CPUC, his or her office would immediately becomes
vacant. The bill would provide that if a member of the CPUC involuntarily acquires or
maintains a financial interest in a person or corporation subject to regulation by the
CPUC, his or her office would become vacant unless within a reasonable time he or she
divests the financial interest. The bill would require the CPUC, by June 1, 2006, to
adopt an updated Conflict of Interest Code and Statement of Incompatible Activities.

The existing Warren-Alquist State Energy Resources Conservation and Development
Act establishes the State Energy Resources Conservation and Development
Commission (Energy Commission), with various duties and responsibilities with respect
to energy policy and planning. Existing law prohibits any person from being a member
of the Energy Commission who, during the 2 years prior to appointment, received any
substantial portion of his income directly or indirectly from any electric utility, as defined,
or who engages in the sale or manufacture of any major component of any facility, as
defined.

Existing law prohibits a member of the Energy Commission from being employed by
any electric utility, applicant, as defined, or from being employed within 2 years after he
ceases to be a member of the Energy Commission, by any person engaged in the sale
or manufacture of any major component of any facility.

This bill would prohibit any person from being a member of the Energy Commission
who, during the 2 years prior to appointment, received any substantial portion of his or
her income directly or indirectly from any person or corporation subject to regulation by
the Energy Commission, or who engages in the sale or manufacture of any major
component of any facility. The bill would prohibit a member of the Energy Commission
from being employed by any person or corporation subject to regulation by the Energy
Commission, including an applicant, or within 2 years after he or she ceases to be a
member of the Energy Commission, by any person engaged in the sale or manufacture
of any major component of any facility.
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DIVISION ANALYSIS (Legal):

The provisions of SB 204 that apply to this Commission try to accomplish three main
things: 1) preventing people who have been substantially involved with regulated
entities within the past two years from being appointed; 2) prohibiting Commissioners or
Commission employees from engaging in certain activities while they are working at the
Commission; and 3) prohibiting Commissioners from working for regulated entities for
two years after they stop being Commissioners.

SB 204 can not lawfully be interpreted to provide for the dismissal of current
Commissioners who may have worked with regulated entities within the two years prior
to their appointment, because Article 1, Section 8, of the California Constitution
prohibits, among other things "ex post facto laws". Basically, the Legislature can't
punish people for actions that were lawful when they were taken, and that have already
been taken, by now making those formerly innocent actions into a crime. Since SB 204
makes violations a felony, and since the current Commissioners have taken whatever
actions they took during the two years before they were appointed, the application of
this bill in a punitive fashion to current Commissioners would seem to create a classic
ex post facto situation. Further, SB 204 expresses no explicit retroactive intent. Unless
legislation clearly reflects an intent that it apply retroactively, it is generally interpreted
as applying only prospectively.

The provisions of SB 204 that would prospectively limit the actions of current
Commissioners and Commission employees from seeking employment with utilities the
Commission regulates for two years do not appear to be subject to the same ex post
facto scenario. Hence, SB 204 could be interpreted to limit the ability of current
Commissioners to seek employment after their terms are completed.

LEGISLATIVE HISTORY:

AB 2006 (Nunez) of the 2003-2004 session contained language identical to this bill
relative to CPUC commissioners. AB 2006 was approved by the Legislature, but was
vetoed by the Governor.

STATUS:

SB 204 passed out of the Senate Energy, April 14, 2005 by a vote of 6-3. SB 204 will
be heard in Senate Appropriations Committee on May 2, 2005.
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Bl LL NUMBER: SB 204 AMENDED
Bl LL TEXT

AVENDED | N SENATE APRIL 18, 2005
| NTRODUCED BY Senat or Bowen
FEBRUARY 10, 2005

An act to —add-Section303-5to— anend
Section 25205 of the Public Resources Code, and to anend Section 303
of, and to add Section 303.5 to, the Public Uilities Code,
relat|ng to —the PublicUti-ities—Comm-ssion—
conmi ssi on menber shi ps

LEQ SLATI VE COUNSEL' S DI GEST

SB 204, as anended, Bowen. Public Utilities Conmm ssion:
State Energy Resources Conservati on and Devel opnent Commi ssion:
conmi ssi on —werbership— nenberships .

Exi sting |l aw prohibits nembers of the California Public
Uilities Commission (CPUC) fromholding an officia
relationship with, or having a financial interest in, any person or
corporation subject to —ecoemm-ssion— CPUC
regul ation. Existing |law prohibits nenmbers of the CPUC from
hol ding an official relation to, or having a financial interest in, a
person or corporation subject to regulation by the CPUC. Existing
| aw provides that if a nember of the CPUC acquires a financia
interest in a corporation or person subject to regulation
by the CPUC ot her than voluntarily, his or her office beconmes vacant
unl ess within a reasonable time he or she divests the financia
interest. Existing law requires the CPUC, by February 28, 1998, to
adopt an updated Conflict of Interest Code and Statenent of
I nconpati ble Activities.

This bill would additionally preclude nenbership on the
comm-ssion— CPUC by any person who, during the 2
years preceding appointnment, received a substantial portion of his or
her income from any person or corporation subject to
comm-ssion CPUC regulation. The bill would
prohi bit —ecemrssion— CPUC nenbers from
be|ng enployed by a person or corporation subject to
comm-ssion— CPUC regul ation, while a nmenber of
the —commi-ssion— CPUC or within 2 years

thereafter. The bill would prohibit —cemrssion—
CPUC nenbers from hol ding any other public office or
position. The bill would require —eonm-ssion—

CPUC nmenbers to conmply with provisions governing conflicts of
interest of officers and enpl oyees appointed within the state civi
service. The bill would prohibit nmenbers and enpl oyees of the
—eomm-ssion— CPUC from participating
personal ly and substantially in matters in which the person knows
that the person, his or her spouse or minor child, partner, any
organi zati on he or she serves or has served as an officer, director
trustee, partner, or enployee has a direct or indirect financia
interest or has had such an interest during the two years prior to
his or her appointnent as a nenber of the —commission

CPUC . The bill would prohibit any person who is
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a partner, enployer, or enployee of a nenber or enployee of the
—eomm-ssion— CPUC fromacting as an

attorney, agent, or enployee for any person other than the state in
connection with any natter in which the —comm-ssion—

CPUC is a party or has a direct and substantial interest.

The bill would nmake a violation of these provisions a fel ony,
subject to fine or inprisonnent. By creating a new crine, the bil
woul d i mpose a state-nandated | ocal program

This bill would provide that if a menber of the CPUC acquires or
mai ntains a financial interest in a person or corporation and knows
or should know t he person or corporation is subject to regulation by
the CPUC, his or her office would i nmedi ately becones vacant. The
bill would provide that if a menber of the CPUC involuntarily
acquires or nmaintains a financial interest in a person or corporation
subject to regulation by the CPUC, his or her office would becone
vacant unless within a reasonable tinme he or she divests the
financial interest. The bill would require the CPUC, by June 1, 2006,
to adopt an updated Conflict of Interest Code and Statenent of
I nconmpatible Activities.

The existing Warren-Al qui st State Energy Resources Conservation
and Devel oprment Act establishes the State Energy Resources
Conservati on and Devel opnent Conmi ssion (Energy Conmission), with
various duties and responsibilities with respect to energy policy and
pl anni ng. Exi sting | aw prohibits any person from being a nenber of
t he Energy Commi ssion who, during the 2 years prior to appointmnent,
recei ved any substantial portion of his incone directly or indirectly
fromany electric utility, as defined, or who engages in the sale or
manuf acture of any mmjor conponent of any facility, as defined.

Exi sting |l aw prohibits a menber of the Energy Comm ssion from being
enpl oyed by any electric utility, applicant, as defined, or from
bei ng enployed within 2 years after he ceases to be a nenber of the
Energy Comm ssion, by any person engaged in the sale or manufacture
of any mmj or conponent of any facility.

This bill would prohibit any person from being a nenber of the
Ener gy Comm ssion who, during the 2 years prior to appointnent,
recei ved any substantial portion of his or her income directly or
indirectly fromany person or corporation subject to regul ation by
t he Energy Comm ssion, or who engages in the sale or manufacture of
any nmmj or conponent of any facility. The bill would prohibit a member
of the Energy Conmi ssion from being enpl oyed by any person or
corporation subject to regulation by the Energy Comm ssion, including
an applicant, or within 2 years after he or she ceases to be a
menber of the Energy Conmi ssion, by any person engaged in the sale or
manuf acture of any mmjor conponent of any facility.

The California Constitution requires the state to reinburse |oca
agenci es and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for naking that
rei mbur serent .

This bill would provide that no reinbursement is required by this
act for a specified reason.
Vote: mpjority. Appropriation: no. Fiscal comittee: —heo
yes . State-nmandated | ocal program -ne
yes

THE PEOPLE OF THE STATE OF CALI FORNI A DO ENACT AS FOLLOWG:
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SECTI ON 1. Secti on 25205 of the Publ i ¢ Resources
Code is anended to read:
25205. (a) No person shall be a nenber of the conmm ssion who,
during the two years prior to appointment —eA—
to the conmm ssion, received any substantial portion of his
or her incone directly or indirectly from any
eleectriec—utitity— person or corporation subject to
regul ation by the comrission , or who engages in sale or
manuf acture of any mmjor conmponent of any facility. No nmenber of the
conmi ssion shall be enpl oyed by any —eleect+rie—utitity—
person or corporation subject to regulation by the
conmi ssion, including an applicant, or, within two years after
he ceases to be a nenber of the comm ssion, by any person who engages
in the sale or manufacture of any mmjor conponent of any facility.
(b) Except as provided in Section 25202, the nenbers of the
conmi ssion shall not hold any other elected or appointed public
of fice or position.
(c¢) The nmenbers of the commi ssion and all enpl oyees of the
conmi ssion shall comply with all applicable provisions of Section
—19251 19990 of the Governnment Code.
(d) No person who is a nenber or enployee of the comi ssion shal

a—F+uHing—or—otherdetermnation—econtract—clalm—controversy,
; ; i in any matter

in which, to his or her know edge, he or she
his or her spouse, mnor child, or partner, or any
organi zati on, except a governnental agency or educational or research
institution qualifying as a nonprofit organization under state or
federal income tax law, in which he or she is serving, or
has served as an officer, director, trustee, partner, or
enpl oyee while serving as a nenber or enployee of the commi ssion or
within two years prior to his or her appointnment as a
menber of the conm ssion, has a direct or indirect financia
i nterest.

(e) No person who is a partner, enployer, or enployee of a menber
or enpl oyee of the conmi ssion shall act as an attorney, agent, or
enpl oyee for any person other than the state in connection with any

study—plan—or—otherparticular— matter in which the
conmission is a party or has a direct and substantial interest.

(f) The provisions of this section shall not apply if the Attorney
CGeneral finds that the interest of the nmenber or enpl oyee of the
conmission is not so substantial as to be deenmed likely to affect the
integrity of the services which the state may expect from such
menber or enpl oyee.

(g) Any person who violates any provision of this section is
guilty of a felony and shall be subject to a fine of not nore than
ten thousand dollars ($10,000) or inprisonnent in the state prison
or bot h.

S . .
I thy—The—anrendrent—of—subd F Sle' te)—of —this—secti-on—enacted by
SEC. 2 Section 303 of the Public Uilities Code
is anended to read:

303. (a) A public utilities comm ssioner may not hold an officia
relation to nor have a financial interest in a person or corporation
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subject to regulation by the comm ssion. [|f any conmi ssioner
acquires or nmaintains a financial interest in a person or corporation
that the conmi ssioner knows or should know is subject to regulation
by the commi ssion, his or her office shall inmediately becone vacant.
If any comm ssioner involuntarily acquires or
mai ntains a financial interest in a —cerporation—-or
person or corporation subject to regulation by
t he conmi ssi on —etherthan—voluntarily— , his or her
of fice shall becone vacant unless within a reasonable tine he or she
di vests hinmself or herself of the interest.

(b) The conmi ssion shall adopt an updated Conflict of Interest
Code and Statement of Incompatible Activities, by —February
28—1998— June 1, 2006 , in a manner consistent
wi th applicable I aw

—SECH-ON-1-—

SEC. 3. Section 303.5 is added to the Public Utilities
Code, to read:

303.5. (a) No person shall be a nenber of the comm ssion who,
during the two years prior to appointnment to the conm ssion, received
any substantial portion of his or her income directly or indirectly
from any person or corporation subject to regulation by the
conmi ssion. No nenber of the comm ssion shall be enpl oyed by any
person or corporation subject to regulation by the conmm ssion during
the termhe or she is a nenber of the conmission, or within two years
after he or she ceases to be a nenber of the conm ssion

(b) The nmenbers of the commission shall not hold any other el ected
or appointed public office or position.

(c) The nenbers of the commission and all enpl oyees of the
conmi ssion shall conmply with all applicable provisions of Section
19990 of the Governnent Code.

(d) No person who is a nenber or enployee of the comi ssion shal
partici pate personally and substantially as a nenber or enpl oyee of
the conmission, in any matter in which, to his or her know edge, he
or she, his or her spouse, mnor child, or partner, or any
organi zation in which he or she is serving, or has served as officer
director, trustee, partner, or enployee while serving as a nenber or
enpl oyee of the commission or within two years prior to her or his
appoi ntnent as a nenber of the conmi ssion, has a direct or indirect
financial interest.

(e) No person who is a partner, enployer, or enployee of a menber
or enpl oyee of the comm ssion shall act as an attorney, agent, or
enpl oyee for any person other than the state in connection w th any
matter in which the comm ssion is a party or has a direct and
substantial interest.

(f) Any person who violates any provision of this section is
guilty of a felony and shall be subject to a fine of not nore than
ten thousand dollars ($10,000) or inprisonment in the state prison
or both.

SEC. 4. No rei mbursenment is required by this act pursuant to
Section 6 of Article XIIl B of the California Constitution because
the only costs that may be incurred by a | ocal agency or schoo
district will be incurred because this act creates a new crime or
infraction, elimnates a crine or infraction, or changes the penalty
for a crinme or infraction, within the nmeaning of Section 17556 of the
CGovernment Code, or changes the definition of a crine within the
nmeani ng of Section 6 of Article XIIl B of the California
Constitution.
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